                     

                Treasure Trove of Public Domain Works: 

               Which ones are truly in the public domain?

A significant treasure for authors and publishers is the cornucopia of creative works identified as public domain works.  With a few notable exceptions, public domain works may be used by different authors in new derivative works or copied in their entirety without permission from the former copyright owners.  The possibilities are unlimited. 
For example, you can republish a public domain book as it is, or add your own material to create a new work.  The book may be recast in new media, translated into a different language, remixed with another work, or you may quote freely from it.  However, great care should be exercised in determining if the work is truly in the public domain.

To complete your due diligence, certain questions should be considered:
(1)  If the work is governed by the Copyright Act of 1909, has the term of copyright protection expired for the work?

(2)  Did the copyright owner fail to adhere to the statutory formalities required by the 1909 or 1976 Copyright Act, which could have pushed his work into the public domain?
(3)  Is the work considered to be a derivative work?

(4)  Is the work an unpublished work?

(5)  Did the copyright owner abandon his work?

(6)  Is the work a foreign work?  Is it protected by foreign copyright law, even though it’s a public domain work in the United States?
(7)  If it’s a foreign work that fell into the public domain in the United States, has its copyright protection been restored in the United States?

Works pass into the public domain and lose copyright protection for three primary reasons:

(1)  The term of copyright protection has expired;

(2)  The copyright owner failed to satisfy statutory copyright formalities; or
(3)  The work is created by the United States Government.

The duration of copyright protection afforded by the 1909 Copyright Act has been expanded during the past thirty plus years by implementation of the 1976 Copyright Act, its amendments and the Sonny Bono Copyright Term Extension Act.  In addition, the 1996 GATT and NAFTA international trade treaties permitted a copyright owner of a foreign work injected into the public domain (for failure to adhere to statutory formalities), to regain copyright protection in the United States, if the foreign work was still under copyright protection in the owner’s source country, and the work was not first published in the United States.  One’s use of such revived works requires permission from the copyright owner.  Consequently, these new laws have delayed the entry of numerous works into the public domain.
Let’s review the different statutory protection periods.
Works published before 1923:
These works are in the public domain.

Works published from 1923 to 1963:
Protection commenced when the works were published with notice (e.g., © 1941 by Irving Berlin).  Under the 1909 Act, if the works were published without notice, or the notice appeared in the wrong form or location, they went into the public domain at the time of publication.  Under the Berne Convention Implementation Act, works published without notice between January 1, 1978 and March 1, 1989 could retain copyright protection only if the omission of notice was accidental and steps were taken to correct the omission within five years from publication.  An example of correction would be to place the notice on the unsold copies.

Statutory Protection Period:   28 years for the first term, with right to renew for 47 years; later extended by 20 years for total renewal period of 67 years.  Any works not renewed are now in the public domain.  
Works published from 1964 to 1977:

Protection commenced when the works were published with notice.  

Statutory Protection Period:  28 years for the first term, with an automatic extension of 67 years for second term.

Please note:  Works published in the United States without a copyright notice during the period of 1923 through 1977, and works published with notice but not renewed during the period of 1923 through 1963 may be in the public domain.  In addition, works published without notice and without subsequent registration in the United States from 1978 to March 1, 1989 may also be in the public domain.

Works created before January 1, 1978, but not published:
Protection commenced on January 1, 1978 (effective date of the 1976 Copyright Act).  Common law copyright was eliminated on the effective date.

Statutory Protection Period:  Life of the author plus 70 years.

Works created before January 1, 1978, but published between January 1, 1978 and December 31, 2002:

Protection commenced on January 1, 1978.

Statutory Protection Period:  Life of the author plus 70 years or December 31, 2047, whichever period is longer.

Works created January 1, 1978 or later:

Protection commences when the work is fixed in a tangible medium of expression (such as in a book, film, video, sculpture or recording).

Statutory Protection Period:  Life of the author plus 70 years.   The period for works by more than one author is measured by the life of the author living the longest.  Works of corporate authorship, works made for hire, anonymous and pseudonymous works are protected for the shorter of 95 years from publication or 120 years from creation.

If you want to create a new, derivative work of the public domain work, be sure that the specific version you’re using is actually in the public domain.  Later versions of the one you’re using may be protected by a separate copyright (e.g., illustrated, annotated, revised and translated versions).  For copyright protection, a derivative work must contain a substantial amount of new material to be different from the original work.  Copyright in the new version pertains only to the original and creative material added by the second author, and not to any pre-existing material.
The copyright in the derivative work does not restore the copyright of the public domain material.  To avoid a claim of copyright infringement, it’s important to use only the original public domain version for your derivative work and not any later copyrighted version containing the second author’s editorial comments or translation.  For example, a legal entanglement could occur if one used any part of a copyrighted English translation of Virgil’s Aeneid, even though the original Aeneid is in the public domain.  In this case, the entire translation may be protected by copyright.  If so, one should confirm that the translation’s copyright has expired.   It’s risky to use a derivative work that is in the public domain, unless the original underlying work is also in the public domain. 
One of the biggest traps for derivative authors is the continued copyright protection of public domain works by U.S. authors in foreign countries.   Copyright duration in Germany, for instance, is not based on a certain term of years, but on the date of the author’s death.  Therefore, use of a public domain work in a foreign publication may require permission, if the author of the public domain work died within the last 70 years.
If your new, derivative work is a compilation of pre-existing public domain materials, you can claim copyright in the finished work (such as an encyclopedia, periodical or anthology), provided your selection or arrangement of the materials as a whole constitutes an original work of authorship.  Simply arranging the public domain works chronologically or alphabetically won’t afford protection.  If you’re copying public domain material from another author’s copyrighted compilation, keep in mind that you may copy only the public domain material within the compilation, but not the author’s specific selection or arrangement of the compilation.

Finally, it’s important to realize that public domain works may be protected by laws other than copyright.  Attention should be paid to the following legal theories:

(1)  Trademark and Unfair Competition Laws:  protection against confusingly similar usage by another author.

(2)   Individual’s Right of Publicity:  the exclusive right to commercially benefit from use of one’s own voice, photograph, name or likeness.
(3)  Individual’s Right to Privacy:  the right to be left alone.

(4)  Trade Secret or Contract Law:  protection from disclosure of content in proprietary works such as databases.
In conclusion, effective use of public domain works requires thorough research into the intricacies of copyright law.  In some cases, licenses and releases from copyright holders and identifiable persons in certain public domain works may be necessary to exercise the copyright in your derivative work.   Reducing the risk of liability for copyright infringement paves the way for your enduring gift to scholars and society.      
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