

Economic and technological challenges in the music industry: are multiple rights contracts the solution?

In a rapidly evolving marketplace of economic and technological challenges, record labels and artists are broadening the scope of their record contracts to maximize earning potential.  For example, in early 2009, the press reported that Madonna and U2 signed significant multiple rights deals with concert search engine and promoter, Live Nation.  The U2 deal with Live Nation reportedly ties the parties to a 12-year relationship focusing on touring, merchandising, branding and certain digital rights, with publishing and recording remaining with Universal Music Group.  Live Nation’s 360-degree deal with rock group, “Nickelback” (and its wildly popular release – “Burn it to the ground”), apparently ties up all the intellectual property generated by Nickelback, including recordings, touring, merchandising, licensing and literary rights.   
What are the legal implications of these all-encompassing deals?

In a typical multiple rights contract (360-degree deal), the record label, music publisher or concert promoter extends its reach beyond traditional sources of income to add income streams that would normally flow to the artist or other entertainment businesses.  Each deal is different, whether it’s for a superstar or less-known artist, but typically the artist will grant the record company a percentage of his income from a majority of his professional activities, including live performances, licensing, merchandising, publishing, fan-club fees and endorsements.  In return, the artist might receive a larger advance, increased record royalties, significant tour support, and a greater commitment for artist promotion.  
This crossover into new fields will challenge the record label with different legal principles and business practices.  For instance, the recording artist agreement often requires a long-term exclusivity that favors the label.  Conversely, the term (duration) for a merchandising or touring agreement can be limited to a couple of years or less, and in music publishing agreements, rights are often granted to licensees on a non-exclusive basis.  The legal differences of each sector are most apparent when we compare companies who organize live concerts and manufacture merchandise requiring a major upfront investment to that of the marginal investment for a music publishing business or celebrity agency.  
With much at stake, the record label and artist have several negotiation points to consider:
Cross-Collateralization of Revenue Streams: 
Most record companies are willing to pay an advance to an artist under the typical recording contract, but will require recoupment of the same advance, recording costs and other expenses before paying royalties to the artist.  If it’s a multiple rights deal that also grants the artist’s touring and merchandising rights to the record company, the label may require that the touring and merchandising expenses be recouped as well before it pays any royalties to the artist.   Conversely, the artist’s negotiations may require that any revenues the record company receives from exploitation of the touring and merchandising rights be credited towards the recoupment of all costs, including the artist’s advance and recording costs.

Intellectual Property Ownership: 
A 360-degree structure can give the label competitive negotiating power over use of the artist’s copyrights and trademarks, including exploitation of the artist’s recording masters, publishing rights, merchandising rights, name and associated trademarks.  From the label’s perspective, it must control the artist’s intellectual property for promotional tours and merchandise sales to ensure maximum profits from these alternative revenue streams.
On the other hand, the artist should be compensated for each of the ancillary rights controlled by the record company, and may want to retain the right to approve the types of merchandise that will bear his name and likeness.  If the artist is a songwriter, he can negotiate the right to approve the parties seeking licensing rights in his music.  One of the greatest frustrations for a musical artist is to transfer some or all of his intellectual property rights in a recording agreement and watch the record company do little or nothing with the rights for an extended period of time.  One option for this scenario is to include a provision in the agreement that permits certain rights to revert back to the artist after termination of the recording agreement.  
 Offsetting Revenues: 

With the emergence of multiple rights contracts, the most positive outcome for the artist may be the record company’s realization that its major investment in the artist must be supported by greater marketing and exploitation of the artist, particularly in the areas of concert tours and merchandising programs.  By controlling the merchandising programs and live performances, the record company expects the artist’s popularity to generate more income from alternative sources, thereby justifying increased advance and royalties paid to the artist.  
Alternatively, the artist should walk through a risk-reward analysis before giving a large portion of his merchandising and live performance revenue to the record company.  Will the larger advance, increased record royalties, and tour support be adequate compensation for the transfer of rights or should the artist retain these rights, and ride solo with a do-it-yourself approach, while selectively striking limited partnerships to exploit these other revenue streams?
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